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in the Court of Appeals of the District of Columbia. 


No. 2566. 

f 

Allan T. Howison et al., Appellants, 

vs. 

United States of America to the Use of C. F. Thomas & Son 

Brick Co. 


a Supreme Court of the District of Columbia. 

Law. No. 55475. 

• 

United States of America to the Use of the C. F. Thomas & Son 

Brick Company, Plaintiff, 
vs. 

Allan T. Howison, Equitable Surety Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in tiie Supreme Court of the District of 
Coumbia, at the City ot \\ ashmgton, m said District, at the times 
heremalter mentioned, the ioiiowiiig papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 5, 1913. 

In the Supreme Court of the District of Columbia. 

. • i 

Law. No. 55475. 

United States of America to the Use of the C. F. Thomas & Son 

Brick Company 
vs. 

Allan T. Howison, Equitable Surety Company. 

First Count. 

The plaintiff, the United States of America, suing in this re¬ 
spect at the instance and to the use of the C. F. Thomas & Son Brick 
Company, a corporation, sues the defendants Allan T. Howison and 
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the Equitable Surety Company, a corporation, for that whereas here¬ 
tofore, to wit, on July 24, 1911, the defendant Allan T. Howison, by 
an instrument in writing under his hand and seal, bearing date July 
24, 1911, contracted with the District of Columbia to furnish all 
necessary labor and material, except as therein otherwise provided, 
and in good, firm, and substantial manner, in strict accordance with 
the terms, conditions, and provisions of the said contract, to con¬ 
struct, complete, and keep in repair for a period of one (1) year 
from date of completion, the James Ormond Wilson Normal School 
building, No. 162, including fresh air building adjoining, to be 
located on lots numbered seventy-six (76) to one hundred and six 
(106), inclusive, in square numbered twenty-eight hundred and 
fifty six (2856), fronting on Eleventh street, northwest, be- 

2 tween Harvard and Girard streets, in the District of Co¬ 
lumbia, all for the sum of two hundred, twenty thousand, six 

hundred and seventeen dollars ($220,617.) ; also to do such extra 
work as might be ordered in accordance with the provisions of para¬ 
graph eleven (11) of the general stipulations referred to in the said 
contract and made a part thereof; as more fully set forth in the said 
contract; and for that the said James Ormond Wilson Normal School 
was a public building or a public work within the meaning and in¬ 
tent of the Act of Congress approved February 28, 1899, 30 Stat. L., 
page 906; and for that heretofore, to wit, on July 24, 1911, the de¬ 
fendants, in virtue of the requirements of the said statute, by their 
certain writing obligatory of that date, signed with their signatures 
and sealed with their seals and duly delivered to and accepted by the 
plaintiff and now here shown to the court, acknowledged themselves 
held and firmly bound unto the United States of America, the plain¬ 
tiff, in the sum of one hundred ten thousand, three hundred and 
fifty dollars ($110,350.) lawful money of the United States of Amer¬ 
ica, to be paid to the said United States, for which payment well and 
truly to be made, the defendants and each of them did thereby bind 
themselves, and each of their heirs, executors and administrators, 
successors, and assigns, jointly and severally, firmly by the said pres¬ 
ents ; to which said writing obligatory was attached and underwritten 
a certain condition, among others, as required by the said statute, to 
the effect that if the said Allan T. Howison would promptly make 
payments to all persons supplying him with labor and ma- 

3 terial in the prosecution of the work provided for in the said 
contract, then the said obligation was to be void, but other¬ 
wise it was to remain in full force and virtue; in virtue whereof, the 
said writing obligatory then and there became and was and is a valid 
and binding obligation, according to the true tenor thereof, and to 
the end for which it was given; and for that, on various dates be¬ 
tween August 14, 1911, and July 20, 1912, both inclusive, in virtue 
of a certain contract entered into by and between the use plaintiff 
and the defendant Allan T. Howison, the use plaintiff supplied the 
defendant Allan T. Howison with a large quantity of brick in the 
prosecution of the work provided for in said contract, to the amount 
of eight thousand, seven hundred, thirteen dollars and forty-two 
cents ($8,713.42); and for that the said contract between the use 
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plaintiff and the said contractor had specific reference to the afore¬ 
said contract of July 24, 1911, between the defendant Allan T. 
Howison and the District of Columbia; and for that, in virtue of the 
said contract between the use plaintiff and the said contractor, the 
use plaintiff supplied the said contractor with all of the brick de¬ 
scribed in the particulars of demand hereto annexed, and at and for 
the prices therein stated, and the said material was actually used by 
the said contractor in the prosecution of the work provided for in 
the said contract of July 24, 1911; yet the defendant Allan T. 
Howison did not promptly make payments to all persons supplying 
him with labor and material in the prosecution of the work provided 
for in the aforesaid contract of July 24, 1911, in this, that 

4 the use plaintiff supplied the said contractor with the afore¬ 
said material in the prosecution of the work provided for in 

the said contract of July 24, 1911, to the amount of eight thousand, 
seven hundred, thirteen dollars and forty-two cents ($8,713.42), as 
aforesaid, yet the said contractor did not make payments therefor to 
the use plaintiff, except in the sum of four thousand, five hundred, 
seventy-one dollars and ninety-five cents ($4,571.95), leaving a bal¬ 
ance of four thousand, one hundred, forty-one dollars and forty- 
seven cents ($4,141.47) due to the use plaintiff therefor, which balance 
the said contractor did not pay, but so to do has hitherto failed and 
refused, and still fails and refuses, although thereto often requested 
by the use plaintiff; to the damage of the use plaintiff in the sum of 
four thousand, one hundred, forty-one dollars and forty-seven cents 
($4,141.47) ; wherefore the plaintiff brings its suit, and claims four 
thousand, one hundred, forty-one dollars and forty-seven cents 
($4,141.47), with interest thereon from July 20, 1912, according to 
the particulars of demand hereto annexed, besides costs of suit. 

Second Count. 

The plaintiff, the United States of America, suing in this respect 
at the instance and to the use of the C. F. Thomas & Son Brick 
Company, a corporation, sues the defendants Allan T. Howison and 
the Equitable Surety Company, a corporation, for money payable 
by the defendants to the use plaintiff for goods bargained and sold 
by the use plaintiff to the defendant-; and for goods sold and de¬ 
livered by the use plaintiff to the defendants; and for work done 
and materials provided by the use plaintiff for the defendants 

5 at their request; and for money lent by the use plaintiff to the 
defendants; and for money paid by the use plaintiff for the 

defendants at their request; and for money received by the defend¬ 
ants for the use of the use plaintiff; and for interest on moneys due 
and owing from the defendants to the use plaintiff; and for the for¬ 
bearance of interest, by the use plaintiff at the defendants’ request, 
of moneys due and owing from them "to the use plaintiff; and for 
money found to be due from the defendants to the use plaintiff on 
accounts stated between the use plaintiff and the defendant-; where¬ 
fore the plaintiff brings its suit, and claims four thousand, one hun¬ 
dred, forty-one dollars and forty-seven cents ($4,141.47), with in- 
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terest thereon from July 20, 1912, according to the particulars of 
demand hereto annexed, besides costs of suit. 

D. W. BAKER, 

FRANK J. HOGAN, 
Attorneys for Plaintiff . 

i < 

Affidavit. 

John IT. Baker, being first duly sworn, deposes and says that he is 
the secretary and treasurer of the use plaintiff, the C. F. Thomas & 
Son Brick Company, a corporation; that as such officer he has 
knowledge of the matters and things herein set forth; and that the 
plaintiff’s cause of action against the defendants Allan T. Howison 
and the Equitable Surety Company, a corporation, is based upon 
the following facts: 

On July 24. 1911, the defendant Allan T. Howison, by 

6 an instrument in writing under his hand and seal, hearing 
date July 24, 1911, contracted with the District of Columbia 

to furnish all necessary labor and material, except as otherwise 
therein provided, and in a good, firm, and substantial manner, in 
strict accordance with the terms, conditions, and provisions of the 
said contract, construct, complete, and keep in repair for a period 
of one (1) year from date of completion, the James Ormond Wilson 
Normal School building. No. 102. including fresh air building ad¬ 
joining. to be located on lots numbered seventy-six (70) to one hun¬ 
dred and six (100). inclusive, in square numbered twenty-eight hun¬ 
dred and fifty-six (2850), fronting on Eleventh street, northwest, 
between Harvard and Girard streets, in the District of Columbia, all 
for the sum of two hundred, twenty thousand, six hundred and 
seventeen dollars ($220,017) ; also to do such extra work as might 
he ordered in accordance with the provisions of paragraph eleven 
(11) of the general stipulations referred to in the said contract and 
made a part thereof; as more fully set forth in the said contract. 
The said James Ormond Wilson Normal School was a public build¬ 
ing or a public work within the meaning and intent of the Act of 
Congress approved February 28, 1899, 30 Stat. L. page 906. On 
July 24. 1911, the defendants, in virtue of the requirements of the 
said statute, by their certain writing obligators’ of that date, signed 
with their signatures and sealed with their seals, and duly delivered 
to and accepted by the plaintiff, acknowledged themselves held and 
firmly hound unto the United States of America, the plaintiff, in the 
sum of one hundred ten thousand, three hundred and fifty 

7 dollars ($110,350.) lawful money of the United States of 
America, to be paid to the said United States, for which pay¬ 
ment well and truly to he made, the defendants and each of them 
did thereby hind themselves, and each of their heirs, executors and 
administrators, successors, and assigns, jointly and severally, firmly 
bv the said presents. To the said writing obligatory there was at¬ 
tached and underwritten a certain condition, among others, as re¬ 
quired hv the said statute, to the effect that if the said Allan T. 
Howison would promptly make payments to all persons supplying 
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them with labor and material in the prosecution of the work pro¬ 
vided for in the said contract, then the said obligation was to be void, 
but otherwise it was to remain in full force and virtue. 

Thereafter the use plaintiff entered into a certain contract with the 
defendant Allan T. Howison, whereby it was agreed that the use 
plaintiff was to supply the said Allan T. Howison with certain brick 
in the prosecution of the work provided for in said contract of July 
24, 1911. The said contract between the use plaintiff and the de¬ 
fendant Allan T. Howison had specific reference to the aforesaid 
contract of July 24, 1911, between the said Allan T. Howison and 
the District of Columbia. In virtue of the said contract between the 
use plaintiff and the defendant Allan T. Howison, the use plaintiff 
supplied the defendant Allan T. Howdson a large quantity of brick, 
described in the particulars of demand hereto annexed, in the prose¬ 
cution of the work provided for in said contract of July 24, 1911, 
and the said material was delivered by the use plaintiff to the said 
Allan T. Howison on various dates between August 14, 1911, 
8 and July 20, 1912, both inclusive, and the said material was 
actually used bv the defendant Allan T. Howison in the 
prosecution of the work provided for in the said contract of July 24, 


1911. 


The use plaintiff supplied the said Allan T. Howison with the 
said material in the prosecution of the work provided for in the said 
contract of July 24, 1911, to the total amount of eight thousand, 
seven hundred, thirteen dollars and forty-two cents ($8,713.42), and 
the various deliveries thereof were made on the dates and at and for 
the prices specified in the said particulars of demand, which prices 
were and are fair, just, and reasonable, and were agreed by and be¬ 
tween the use plaintiff and the defendant Allan T. Howison. Al¬ 
though the use plaintiff supplied the said contractor with the afore¬ 
said material in the prosecution of the work provided for in the 
said contract of July 24, 1911, to the amount of eight thousand, 
seven hundred, thirteen dollars and forty-two cents ($8,713.42), as 
aforesaid, yet the said contractor did not make payments therefor 
to the use plaintiff, except in the sum of four thousand, five hun¬ 
dred, seventy-one dollars and ninety-five cents ($4,571.95), leaving 
a balance of four thousand, one hundred, forty-one dollars and 
forty-seven cents ($4,141.47), due to the use plaintiff therefor, 
which balance the said contractor did not pay and has not paid in 
whole or in part. 

Affiant further says that, by reason of the premises, the plaintiff 
claims to be due, and there is justly due, from the defendants to the 
use plaintiff, the full sum of four thousand, one hundred, 
9 forty-one dollars and forty-seven cents ($4,141.47), with in¬ 
terest thereon from July 20, 1912, exclusive of all set-offs and 
just grounds of defense. 

And further affiant saith not. 

* JOHN H. BAKER. 


Subscribed and sworn to before me this 4th dav of February 

A. D. 1913. 

[seal.] BESSIE B. SHEEHY, 

, . Notary Public, D. C. 
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Pleas. 

Filed February 28, 1913. 

******* 

Now comes the defendant. The Equitable Surety Company, a 
corporation, by Joseph A. Burkart and William E. Ambrose, its at¬ 
torneys, and for plea to the declaration filed in this action says: 

(1) That it does not owe the plaintiff as alleged in the declara¬ 
tion. 

(2) That the plaintiff ought not to have or maintain its afore¬ 
said action against this defendant because after the execution of the 
writing obligatory set forth in the declaration, the District of Co¬ 
lumbia by an arrangement made l>etween it and the defendant, 
Allan T. TTowison. the principal in said bond, without the knowl¬ 
edge or consent of this defendant, materially altered the contract be¬ 
tween it and the said defendant. Allan T. TTowison. the per- 

10 formance of which was guaranteed hv the bond sued on. 
That said alteration consisted in the entire changing of the 

building contracted for from a building fronting on 11th Street, 
Northwest, in Washington. D. C . as provided for in the contract be¬ 
tween the District of Columbia and the defendant Allan T. TTowison, 
to a building fronting on Harvard Street. Northwest, in Washington. 
D. C . which alteration involved the defendant. Allan T. Howison. 
in a considerable expense not contemplated in the original contract, 
and preiudicial to this defendant. 

That said alteration consisted in a relocation of the structure con¬ 
tracted to be built changing the frontage of the building from 11th 
Street. Northwest, in Washington, D. C.. as provided for in the con¬ 
tract between the District of Columbia and the defendant. Allan T. 
Howison. to a frontage on Harvard Street. Northwest, in Washing¬ 
ton. D C.. necessitating a material change in the grading of the land 
upon which the building wa« erected and that contiguous thereto, 
which trading had previopclv been performed hv the defendant, 
Allan T Howison. at a considerable expenditure, to wit: the sum of 
two thousand three hundred ninetv two and 90/100 dollars 
f $2,392 9fh That prior to the change inaugurated hv the authori¬ 
ties of the District of Columbia and the defendant. Allan T. Howi- 
son. the said defendant Allan T. Howison. had expended, to wit, 
the sum of two thousand three hundred ninetv two and 90/100 dol¬ 
lars ($2,392.90) in excavating and grading the land for the building 
provided for in the contract to front as provided therein on 11th 
Street, which excavating and grading owing to the change in 

11 location of the building entailed a loss to the contractor in the 
amount hereinbefore stated. That the defendant. The Equi¬ 
table Surety Comnanv, a corporation, had no knowledge of said pro¬ 
posed change in location, did not assent thereto, and has not at any 
time acquiesced therein, and that prior to the said change its bond to 
the United States had been executed and delivered. 

That bv reason of said change and the necessity entailed thereby 
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for other and further excavating work the defendant, Allan T. Howi- 
son, was put to other and further expenditures in the sum of, to wit, 
one thousand three hundred and 90/100 dollars ($1,300.90). 

Wherefore, this defendant says that by such material alteration 
made without its knowledge or consent, as aforesaid, it, the said de¬ 
fendant, was wholly released and discharged from all liability and 
obligation under the bond sued on. 

JOS. A. BURKART, 

WM. EARL AMBROSE, 

Attorneys for Defendant The Equitable 

Surety Company. 

Affidavit. 

District of Columbia, ss : 

Oscar J. Ricketts, being first duly sworn, according to law, deposes 
and says that he is the agent and attorney in fact in the District of 
Columbia for the defendant, The Equitable Surety Company, 
12 a corporation; that said defendant does not owe the plain¬ 
tiff the amount claimed in the declaration, or any other 
amount, for the reason that after the execution of the writing obliga¬ 
tory set forth in said declaration the District of Columbia bv an ar- 
rangement made between it and the defendant, Allan T. Howison, 
the principal in the aforesaid bond, without the knowledge or con¬ 
sent of this defendant, The Equitable Surety Company, materially 
altered the contract between it and the defendant, the said Allan T. 
Howison, the performance of which contract was guaranteed by the 
bond sued on. That said alteration consisted in a re-location of the 
structure contracted to be built, changing the frontage of the build¬ 
ing from 11th Street, Northwest, in Washington, D. C., as provided 
for in the contract between the District of Columbia and the defend¬ 
ant, Allan T. Howison, to a frontage on Harvard Street, Northwest, 
in Washington, D. C., necessitating a material change in the grad¬ 
ing of the land upon which the building was erected and that con¬ 
tiguous thereto, which grading had previously been performed by 

I the defendant, Allan T. Howison, at a considerable expenditure not 
contemplated in the original contract, and prejudicial to the defend¬ 
ant, The Equitable Surety Company. 

This affiant further says that the defendant, The Equitable Surety 
Company, had no knowledge of said proposed change in location, 
did not assent thereto, and has not at any time acquiesced therein, 
and that prior to the said change its bond to the United States had 
been executed and delivered. 

This affiant further says that by reason of such material alteration 
in said contract, made without the consent or knowledge of 
13 the said The Equitable Surety Company, the said defendant 
is wholly released and discharged from all liability and obli¬ 
gation under the bond sued on. 

And further affiant saith not. 


OSCAR J. RICKETTS. 
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Subscribed and sworn to before me this 28" day of February, 

A. D. 1913. 

[seal.] HORACE R. GEORGE, 

Notary Public, D. C. 

Motion for Judgment under Rule 73. 

Filed March 10, 1913. 

******* 

Comes here now the plaintiff, by its attorneys, and, having dis¬ 
continued this action as to the item of two hundred seventy-five dol¬ 
lars and sixty-two cents ($275.62) of November 24, 1911, referred 
to in the affidavit of defense of the defendant Allan T. Howison, 
moves the court for judgment against the defendants in the sum of 
three thousand eight hundred sixty-five dollars and eighty-five cents 
($3,865.85), with interest thereon from July 20, 1912, for want of a 
sufficient affidavit of defense. 

Notice. 

The defendants will take notice that the foregoing motion will be 
called to the attention of the court on Friday, March 14, 1913, at 
10 o ? clock a. m. or as soon thereafter as counsel can be heard. 

D. W. BAKER, 

FRANK J. HOGA^i, 

Attorneys for Plaintiff. 

14 To Mr. William E. Ambrose, attorney for defendant Allan 

T. Howison, and to Mr. Joseph A. Burkart and Mr. William ! 
E. Ambrose, attorneys for defendant Equitable Surety Company. 

Acknowledgment of Service. 

Sendee of copy of foregoing praecipe, motion, and notice, is hereby 
acknowledged, this 10th day of March, 1913. 

WM. E. AMBROSE, 

Attorney for Defendants f Allan T. Howison and 

Equitable Surety Company. 

JOS. A. BURKART, 

Attorney for Defendant Equitable Surety Company. 

I 

Supreme Court of the District of Columbia. 

Saturday, April 5th, 1913. 1 

Session resumed pursuant to adjournment, Hon. Daniel Thewll 

Wright, Justice presiding. m 

******* I 

Upon consideration of plaintiff’s motion filed herein March 10th ■■ 
1913, by its attorneys for judgment herein for want of a sufficientII 
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affidavit of defense, it is ordered that said motion be and the same is 
hereby granted. 

Wherefore, it is considered, that the plaintiff herein recover of de¬ 
fendants the sum of Three Thousand Eight Hundred Sixty-five and 
85/100 Dollars ($3865.85) with interest thereon from July 20th 
1912, together with costs of suit to he taxed by the clerk and have 
execution thereof. 

15 Supreme Court of the District of Columbia. 

Monday, April 14th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Come now the defendants by their attorneys, and in open court, 
note an appeal to the Court of Appeals, from the judgment entered 
herein on April 5th 1913. Whereupon, the penalty of a bond to 
operate as a Supersedeas, is hereby fixed in the sum of Five Thou¬ 
sand Dollars. 


Memorandum. 

4 

April 17, 1913.—Appeal bond approved and filed. 

r 

Assignment of Eri'ors. 

Filed May 3, lyi3. 

******¥ 

(1) The Court erred in holding that the affidavit of defense filed 
by the Defendant, The Equitable Surety Company, was not a suffi¬ 
cient affidavit of defense under the 73rd Rule of the Rules of Prac¬ 
tice of the Supreme Court of the District of Columbia. 

(2) The Court erred in granting the motion of the plain- 
16 tiff for judgment, and in rendering judgment for the plain¬ 
tiff. 

JOS. A. BURKART, 

WM. EARLE AMBROSE, 

Attorneys for Defendant The Equitable Surety Company. 

’ i . • 

Designation of Record. 

Filed Mav 3, 1913. 

«/ * 

******* 

The clerk will please make up for the record on appeal in the 
above entitled action certified copies of the following papers:— 

(1) The declaration and affidavit of merit, _ 
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(2) The pleas and affidavit of defense filed by the defendant, The 
Equitable Surety Company. 

(3) The motion for judgment under the 73rd Rule. 

(4) The judgment. 

(5) Memorandum of filing appeal bond. 

(6) This designation. 

JOS. A. BURKART, 

WM. EARL AM^OSE, 

Attorneys for Defendant The Equitable Surety Company. 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55475 at Law wherein United 
States of America, to the use of C. F. Thomas & Son Brick Company 
is Plaintiff and Allan T. IJowison and Equitable Surety Company 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th dav of May, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2566. Allan T. Howison et al., appellants, vs. United States of 
America to the use of C. F. Thomas & Son Brick Co. Court of Ap¬ 
peals, District of Columbia. Filed May 29, 1913. Henry W. 
Hodges, clerk. 
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IN THE 


(Hmtrt of Appeals, Ststrirt of (Eolimtfata 

October Term, 1913. 


No. 2566. 


Allan T. Howison and Equitable Surety Company, 

Appellants , 


vs. 

United States of America, to the Use of The C. F. 
Thomas & Son Brick Company, A Corporation, 
Appellee. 


BRIEF FOR APPELLANT, EQUITABLE SURETY 

COMPANY. 


This case is an appeal from a judgment of the Supreme 
Court of the District of Columbia against the appellants Al¬ 
lan T. Howison and Equitable Surety Company, in favor of 
the appellee, in an action on a bond given by Allan T. Howi¬ 
son, as principal, and the Equitable Surety Company, as 




surety, to the United States of America, to secure perform¬ 
ance by said Howison of a contract with the District of Co¬ 
lumbia for the construction of a school house, in accordance 
with plans and specifications referred to in and made a part 
of the contract. The appellee's declaration alleged that it 
had provided certain brick to the said Howison for the erec¬ 
tion and construction of a school-house building, for which 
a balance of $3,865.85 was due and unpaid. 

In all other respects this case is identical with that of 
Equitable Surety Company vs. United States of America, 
to the use of W. McMillan and Son, a corporation, No. 
2567, October Term, 1913, in this court. For this reason, 
the brief which has been filed in that case is hereby referred 
to and adopted as the brief of this appellant in the case at 
bar. 

Respectfully submitted, 

Joseph A. Bur kart, 

William E. Ambrose, 
Attorneys for Appellant, 
Equitable Surety Company. 


J. J. Darlington, 

Of Counsel. 
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(Court of Appeals, Siatrirt of (Columbia 

October Term, 1913. 


No. 2566. 


Allan T. Howison and Equitable Surety Company, 

Appellants. 

vs. 

United States of America, to the use of C. F. Thomas 

& Son Brick Company. 


BRIEF ON BEHALF OF APPELLEE. 


Daniel W. Baker, 
Wilton J. Lambert, 
Wm. E. Leahy, 
Attorneys for Appellee. 


Pkess op Bykon S. Adams, Washington, D. C. 




























(Court of Apprala,lifltrtrt of (Columbia 


October Term, 1913. 


Xo. 2566. 


Allan T. Howison and Equitable Surety Company, 

Appellants. 

vs. 

United States of America, to the use of C. F. Thomas 

& Son Brick Company. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 

The appeal in this case is from the judgment of the 
Supreme Court of the District of Columbia against the 
appellants in favor of the appellee under the Seventy-third 
Rule of Court. The Court below determined that the affi¬ 
davit of the defendant was insufficient. The affidavit of 
the plaintiff was not questioned by the appellant, and in 
substance sets forth that the plaintiff is entitled to recover 
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the sum of four thousand, one hundred and forty-one 
dollars and forty-seven cents ($4,141.47), due to the use- 
plaintiff by reason of the fact that the use-plaintiff supplied 
to the defendant, Allan T. Howison, material in the prose¬ 
cution of the work provided for in the contract of July 
24, 1911, said contract being for the construction, com¬ 
pletion and keeping in repair for a period of one year the 
James Ormonde Wilson Normal School Building, No. 162, 
to be located on Lots numbered seventy-six (76) to one 
hundred and six (106), inclusive, in square numbered 
twenty-eight hundred and fifty-six (2856), fronting on 
Eleventh Street, Northwest, between Harvard and Girard 
Streets in the District of Columbia; the contract price for 
the erection, repairing, etc., being two hundred and twenty- 
thousand, six hundred and seventeen dollars ($220,617), 
and provision was made for the extra work, etc.; that said 
building was a public building within the meaning and 
intent of the Act of Congress, approved February 8, 1899, 
and that of July 24. 1911. The defendants in virtue of the 
requirement of the said statute by their certain writing 
obligatory of that date signed with their signatures and 
sealed with their seals and duly delivered and accepted by 
the plaintiff acknowledged themselves held and firmly 
bound to the United States of America, plaintiff, in the 
sum of one hundred and ten thousand, three hundred and 
fifty dollars ($110,350), lawful money of the United 
States, to which writing obligatory there was attached and 
underwritten a certain condition, among others, as required 
by said statute, “to the effect that if the said Allan T. 
Hmvison would promptly make payments to all persons 
supplying him unth labor and material in the prosecution 
of the work provided for in said contract , then said obli¬ 
gation 7cas to be void , but otherwise it u>as to remain in f'idl 
force and virtue;” that thereafter the said Allan T. Howi- 
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son made the contract referred to with the use-plaintiff by 
which contract the use-plaintiff was to supply and did 
supply a large quantity of brick fully described in the bill 
of particulars, and that said brick was actually used by 
the defendant Howison in the prosecution of the work; 
that he made certain payments on account, the total amount 
of sale being eight thousand, seven hundred and thirteen 
dollars and forty-two cents ($8,713.42), and that there is 
due the use-plaintiff, exclusive of all setoffs and just grounds 
of defense, four thousand, one hundred and forty-one 
dollars and forty-seven cents ($4,141.47), with interest 
thereon from July 12, 1912, exclusive of all setoffs and 
just grounds of defense. 

To the declaration the defendant filed two pleas: The 
first, the general issue plea, and the second, a special plea 
setting up that after the making of the writing obligatory 
sued upon, the District of Columbia made an arrangement 
between it and the said defendant, Allan T. Howison, the 
principal on said bond, without the knowledge or consent 
of the defendant, The Equitable Surety Company, which 
materially altered the contract between it and the defendant 
Howison, and that defendant Howison was damaged 
thereby and defendant surety company released from lia¬ 
bility. 

Accompanying these pleas was an affidavit of defense 
by Oscar J. Ricketts, agent of the defendant, Equitable 
Surety Company. The affidavit states that 

“the said defendant does not owe the plaintiff the 
amount claimed in the declaration, or any other 
amount, for the reason that after the execution of 
the writing obligatory set forth in said declaration the 
District of Columbia by an arrangement made between 
it and the defendant Allan T. Howison, the principal in 
the aforesaid bond, without the knowledge or con- 



4 


sent of this defendant. The Equitable Surety Company, 
materially altered the contract between it and the de¬ 
fendant. the said Allan T. Howison, the performance 
of which contract was guaranteed by the bond sued 
on. That said alteration consisted in a re-location of 
the structure contracted to be built, changing the 
frontage of the building from T1 th Street, Northwest, 
in Washington, D. C., as pn^ ided for in the contract, 
between the District of Columbia and tbe defendant, 
Allan T. Howison. to a frontage on Harvard Street, 
Northwest, in Washington, D. C., necessitating a ma¬ 
terial change in the grading of the land upon which the 
building was erected and that contiguous thereto, 
which grading had previously been performed by the 
defendant. Allan T. Howison, at a considerable ex¬ 
penditure not contemplated in the original contract, 
and prejudicial to the defendant. The Equitable Surety 
Company. 

“This affiant further says that the defendant. The 
Equitable Surety Company, had no knowledge of said 
proposed change in location, did not assent thereto, 
and has not at any time acquiesced therein, and that 
prior to the said change its bond to the United States 
had been executed and delivered. 

“This affiant further savs that bv reason of such 

y y 

material alteration in said contract, made without the 
consent or knowledge of the said The Equitable Sure¬ 
ty Company, the said defendant is wholly released and 
discharged from all liability and obligation under the 
bond sued on.” 

A motion was made by the plaintiff for judgment for 
the want of a sufficient affidavit of the defendant, the use- 
plaintiff discontinuing as to two hundred and seventy-five 
dollars and sixty-two cents ( $275.62), it appearing from 
an examination of the account that that item was not a 
proper item, and the court awarded judgment for the sum 
of three thousand, eight hundred and sixty-five dollars and 
eighty-five cents ($3,865.85). 
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Argument. 

The sole question in this case is whether or not the ar¬ 
rangement alleged in the defendant’s affidavit entered into 
by the District of Columbia and the defendant, Allan T. 
Howison, the principal on the bond, without the knowledge 
or consent of the surety. The Equitable Surety Company, 
affected the condition in the bond that refers to laborers and 
material men. which condition was required by statute, the 
said condition being “that if the said Allan T. Howison 
would promptly make payments to all persons supplying 
them with labor and material in the prosecution of the 
work provided for in said contract, then the said obligation 
was to be void, otherwise it was to remain in full force and 
virtue.” 

In other words whether or not the surety is discharged 
from his obligation to the material men where material was 
furnished under a contract guaranteed by a bond, merely be¬ 
cause there was some arrangement between the District of 
Columbia and Howison the principal, whereby the building 
mentioned in the contract and guaranteed in the bond was 
to be changed as to its frontage. 

It will be noticed that while the pleas set up a loss to the 
defendant Allan T. Howison, there is no such loss set out in 
the affidavit, and so far as the affidavit is concerned, and 
that is the paper we are dealing with, and it alone, there is 
no allegation of any loss by the reason of the change in 
frontage in the erection of this building, except the alle¬ 
gation which says that the defendant Howison had pre¬ 
viously done certain grading at a considerable expenditure^ 
not contemplated in the original contract, and prejudicial 
to the defendant. The Equitable Surety Company. 

The bond here in question is of a dual nature. One 
part of the condition being an agreement on the part of 
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Howison with the District of Columbia to erect the build¬ 
ing, and the other part being an agreement by Howison, 
the principal, to pay the laborers, material men, etc. The 
only part of the bond with which we are dealing in this 
cause is the latter part, and there being a breach of that 
condition the surety becomes liable. The surety guaran¬ 
teed not onlv that the defendant Howison would erect the 
building, but that he would pay the material men, etc., and 
is liable unless the agreement between the principal and the 
District of Columbia in re-locating the building as to front¬ 
age affects the rights of the material men on the bond. 

From the affidavit of defense there is no question but 
that the principal defendant Howison proceeded to erect 
the building under the original contract, and that the bond 
was executed to guarantee the original contract, and there¬ 
fore there can be no question raised that can not be set¬ 
tled on the affidavit filed by the defendant, The Equitable 
Surety Company. 

Admitting all of the facts to be true set out in the affi¬ 
davit of defense, we have a writing obligatory made by 
The Equitable Surety Company as set out in the declara¬ 
tion and the only answer made by the defendant surety 
company to the liability is that after the execution of the 
bond, an arrangement was entered into without its knowl¬ 
edge or consent, bv the District of Columbia and the prin¬ 
cipal Howison, which materially altered the contract, the 
alternation consisting in a re-location, etc., of the building. 

The case therefore is a proper one to be adjudicated and 
determined under the Seventy-third Rule. There is noth¬ 
ing for a jury to decide; no question of fact for it to de¬ 
termine. That a motion under the Seventy-third Rule can 
be made in a case of this nature has been settled by this 
Court in the case of Fidelity and Deposit Company v. 
Smoot, 20 Apps. D. C., 376. 
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We have merely then the proposition of law, whether 
the arrangement mentioned in the affidavit by which the 
frontage of the building was changed so materially affects 
the surety as against the use-plaintiff as to destroy the wri¬ 
ting obligatory. Without stopping to consider whether or 
not such an arrangement would have any effect on the con¬ 
tract if the District of Columbia were sueing for a breach 
of contract, it is only necessary to say that under the au¬ 
thorities the material men not being any party to the ar¬ 
rangement, are not affected by it, and that the bond stands, 
so far as the material men are concerned, as a separate obli¬ 
gation on the part of the surety to pay, and that their rights 
can not be affected in any way by any agreement, other than 
they make themselves. The appellant devotes a large part 
of its brief in discussing the interpretation to be given the 
contract of suretyship, and attempts to invoke the old doc¬ 
trine of strict construction; suffice it to say, that no ques¬ 
tion of this character is involved in this case. 

This question was raised in the case of Guaranty Co. 
v. Press Brick Company, 191 U. S. 423, and while the 
Court said that the argument that these contracts (surety¬ 
ship), where the contract was entered into for a consider¬ 
ation, might be construed as any other contract, still it was 
not necessary for them to express an opinion upon the sub¬ 
ject, because they based their decision on the peculiar char¬ 
acter of the covenant upon which the action was brought, 
the covenant in question being one similar to the condition 
of the present bond. In this case both parties admitted that 
the bond in question, which was entered into in pursuance 
of the Act of Congress of August 13, 1894, (an act similar 
to the one here in question) imposed upon the surety a 
dual obligation: First, to the Government for the comple¬ 
tion of the principal contract; and, Second, the obligation 
to material men and laborers to see that they were prompt- 
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ly paid. Counsel for both sides admitted that these obliga¬ 
tions are entirely separate and distinct. At the time of this 
decision there had been little, if any, litigation in the Fed¬ 
eral Courts, and speaking of bonds of this character, the 
Supreme Court said: 

“Ronds containing the covenant in question are not 
common, though they have sometimes appeared in the 
state courts, and the construction here given them has 
been generally adopted. United States r. Hazzard, 53 
X. Y. App. Div. 410. although these cases have gener¬ 
ally turned upon the question whether the rights of 
the materialmen were affected by a change made in 
the contract by the principals. Dewey v. State. 91 
Tnd. 173; Conn v. State, 125 Ind. 514: Steifes v. Lcm- 
ke, 40 Minn., 27: Doll v. Cnune, 41 Xeb. 655; Kanf- 
niann v. Cooper, 46 Xeb., 644; Griffith v. Randle , 23 
Washington 453.” 

Speaking of the statutes imposing this additional liabil¬ 
ity and bonds made in pursuance thereof, the Supreme 
Court of the United States in the case of Hill v. American 
Surety Company , 200 U. S. 202, says: 

“This statute was before this court in Guaranty Co. 
v. Pressed Brick Co., 191 U. S., 416, and while the 
question whether surety companies which are such 
for compensation are entitled to the same strict con¬ 
struction of their rights and obligations as is accorded 
to private sureties, who become such without reward 
or profit, was left open, it was nevertheless said: “The 
rule of strictissimi juris is a stringent one, and is lia¬ 
ble at times to work a practical injustice. It is one 
which ought not to be extended to contracts not with¬ 
in the reason of the rule, particularly when the bond 
is underwritten by a corporation which has under¬ 
taken for a profit to insure the obligee against a fail¬ 
ure of performance on the part of the principal obli- 
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gor. Such a contract should be interpreted liberally in 
favor of the subcontractor, with a view of furthering 
the beneficent object of the statute. Of course, this 
rule would not extend to cases of fraud or unfair 
dealing on the part of a subcontractor, as was the case 
in United States v. American Bonding and Trust Com¬ 
pany, 89 Fed. Rep. 921, 925, or to cases not otherwise 
within the scope of the undertaking.” 

The courts of this country have generally given to 
statutes intending to secure to those furnishing labor 
and supplies for the construction of buildings a liberal 
interpretation, with a view of effecting their purpose to 
require payment to those who have contributed by their 
labor or material to the erection of buildings to be 
owned and enjoyed by those who profit by the contri¬ 
bution of such labor or materials. Mining Co. v. 
Cullens. 104 U. S., 176, 177. And the rule which per¬ 
mits a surety to stand upon his strict legal rights, when 
applicable, does not prevent a construction of the bond 
with a view to determining the fair scope and mean¬ 
ing of the contract in the light of the language used 
and the circumstances surrounding the parties. Ulster 
County Savings In. v. Young, 161 X. Y. 23, 30.” 

That these bonds have a dual aspect has been decided by 
the Supreme Court of the United States, by the Federal , 
Courts and State Courts, and in fact by every Court where 
the Court’s attention has been called to the dual aspect of 
the bond. And it is no wonder that after diligent search, 
as the brief of the appellants show, that they have been un¬ 
able to find any authority to support their contention that 
the District of Columbia and the principal contractor could 
by a private agreement destroy the rights of third persons. 

The leading case on this question is that of U. S. v. Na¬ 
tional Surety Co. 92 Fed. 549. The Court says: 

“The real question to be considered therefore, is 
whether the act of Congress under which the bond in 
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suit was taken constituted the United States the agent 
or representative ot Uie persons who supplied lauor 
and materials alter uie contract and ooiid were exe¬ 
cuted, in sued a sense that its action in consenting to 
a modihcation ot the contract with Grosser must he 
imputed to the laborers and material men, and held to 
deprive them, as well as the government, of all recourse 
against the surety. 

The Act of Congress of August 13, 1894, does not 
authorize the United States to bring suits of its own 
motion against the obligors in such bonds as are there¬ 
in provided for, to recover what is due to laborers and 
material men. it is not empowered to act in their be¬ 
half in that respect, but such actions can only be 
brought at the instance of persons who furnish labor 
and materials, who are authorized, without previous 
leave being obtained from any executive department, 
to sue in the name of the United States, and control the 
litigation precisely as they might control it if the suits 
were brought in their own name. It is also noticeable 
that in its title the act professes to be one for the bene¬ 
fit “of persons furnishing materials and labor,” and 
that in the body of the act the form of the condition to 
be inserted in the bond for the benefit of the United 
States is not in terms prescribed, the only provision in 
that regard being that the bond shall be “the usual penal 
bond”; meaning, evidently, such an obligation for the 
government’s own protection as it had long been in 
the habit of exacting from those with whom contracts 
were made for the doing of public work. On the 
other hand, the condition for the benefit of persons 
who might furnish materials or labor is carefully pre¬ 
scribed. Obviously therefore. Congress intended to af¬ 
ford full protection to all persons who supplied ma¬ 
terials or labor in the construction of public buildines, 
or other public works, inasmuch as such persons could 
claim no lien thereon, whatever the local law might 
be. for the labor and materials so suonlied. There was 
no occasion for legislation on the subiect to which the 
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act relates, except for the protection of those who 
might furnish materials or labor to persons having 
contracts with the government. The bond which is 
provided for by the act was intended to perform a dou¬ 
ble function—in the first place, to secure to the gov¬ 
ernment, as before, the faithful performance of all 
obligations which a contractor might assume towards 
it; and, in the second place, to protect third persons 
from whom the contractor obtained materials or la¬ 
bor. Viewed in its latter aspect, the bond, by virtue of 
the operation of the statute, contains an agreement be¬ 
tween the obligors therein and such third parties that 
they shall be paid for whatever labor or materials they 
may supply to enable the principal in the bond to exe¬ 
cute his contract with the United States. The two 
agreements which the bond contains, the one for the 
benefit of the government, and the one for the benefit 
of third persons, are as distinct as if they were con¬ 
tained in separate instruments, the government’s name 
being used as obligee in the latter agreement merely as 

a matter of convenience. 

******** 

In view of these considerations, we are of oninion 
that the sureties in a bond, executed under the act 
now in question, cannot claim exemption from liabilitv 
to persons who have supplied labor or material to their 
principal to enable him to execute his contract with the 
United States, simply because the government and 
the contractor, without the suretv’s knowledge, have 
made some changes in the contract, subsequent to the 
execution of the bond given to secure its performance, 
which do not alter the general character of the work 
contemplated bv the contract or the general character 
of the materials which are necessarv for its execu¬ 
tion. When the government has executed the con¬ 
tract and taken and approved the bond, it ceases to 
be the agent of third parties whom the contractor em- 
plovs in the execution of the work or from whom he 
obtains materials, and the rights of such persons tin- 
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der the bond are unaffected by subsequent transactions 
between the government and the contractor. I f such 
were not the case, it would be possible for the con¬ 
tractor and some officer of the United States, by 
making some change in the contract or specifications, 
to deprive laborers and material men of all recourse 
against the sureties in the bond after they had sup¬ 
plied materials and labor of great value in reliance 
upon its provisions. It is not probable that such a 
result was contemplated by the lawmaker. On the 
contrary, the act bears every evidence that it was in¬ 
tended to provide a security for laborers and material 
men on which thev could rely confidently for protec¬ 
tion, unless they saw fit, by their own dealings with 
the contractor, to relinquish the benefit of the security. 
We are confirmed in these views by the following 
authorities: Dewev v. State. 91 Ind., 173; Conn. v. 
State. 125 Ind.. 514, 25 N. E.. 443: Doll v. Crume, 
41 Neb., 655, 59 N. W.. 806: Kaufmann v. Cooper, 
46 Neb., 644. 65 N. W.. 796: Steffes v. Lemke, 40 
Minn., 27, 41 N. W., 302. The first two of these 
cases are very much in point. Ronds were given to 
the State of Indiana as obligee for the doing of public 
work, in pursuance of a statute of that State, which 
bonds contained conditions requiring—First, the faith¬ 
ful performance and execution of the work undertaken 
by the contractor: and, second, the prompt payment by 
the contractor of all debts incurred by him in the prose¬ 
cution of the work for labor and materials supplied 
bv third parties. Tt was held, in substance, that for 
any breach of the second condition of the bond by the 
contractor the right of action was in the laborer or 
the material man, and that such right of action could 
not be defeated or prejudiced by any act done by 
the obligee in the bond after the bond had been taken 
and approved. It was accordingly ruled that changes 
mnde in the contract by the parties thereto, to wit, the 
contractor and the public authorities, after the bonds 
had been executed and accepted, would not deprive 
material men of their right to recover against the sure- 
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ties in the bond. It results from what has been said 
that the judgment of the circuit court was erroneous 
upon the facts found by that court, and should be re¬ 
versed. It is so ordered, and that the case be remanded 
for a new trial.” 

The Act of Congress of February 28, 1899, pursuant 
to which the bond in this case was given provides as fol¬ 
lows : 


“That hereafter any person or persons entering into 
a formal contract with the District of Columbia for the 
construction of any public building * * * shall 

be required, before commencing such work, to execute 
the usual penal bond with good and sufficient sureties, 
with the additional obligations that such contractor 
or contractors shall promptly make payments to all 
persons supplying him or them labor or materials in 
the prosecution of the work provided for in such con¬ 
tract.” 

The condition of the bond is “and will promptly make 
payment to all persons supplying him with labor and ma¬ 
terial in the prosecution of the work provided for in said 
contract.” The wording of the statute creates an independ¬ 
ent contract between the surety and the principal, and “all 
persons supplying him or them with labor and material 
in the prosecution of the work provided for in such con¬ 
tract.” It is admitted in this case that the material fur¬ 
nished was used in the prosecution of the contract for which 
the defendant surety was guarantor and there is direct lia¬ 
bility to the appellee and no agreement between appellant 
Howison and the District of Columbia can in any way dis¬ 
turb that liability. 

The case in 92 Fed. 549 has been referred to and quoted 
in the case of United States v. Bridge and Construction 
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Company , 152 Fed. Rep., 559, where the Court held that 
the surety was not discharged from liability to laborers 
and material men by a violation of the contract which might 
relieve it from liability to the obligee as by a change in the 
site of a building. See also United States v. Lynch, 192 
Fed. Rep., 364. 

Statutes similar to the one here in question have been 
enacted in the several States and cases construing the stat¬ 
utes have been referred to with approval in the case of 
United States v. Press Brick Company, 191 U. S., 423, and 
the cases above stated. These State cases are Conn, et ai, 
v. State, supra; Dewey, et ai ., r. State ex rel. McCullom, 
et ai, supra; Doll, et al., v. Crume, supra; Griffith, et ai, v. 
Rundle, supra. 

From these authorities it is respectively submitted that 
the judgment should be affirmed. 

Daniel W. Baker, 
Wilton J. Lambert, 
Wm. E. Leahy, 
Attorneys for Appellee. 
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The Plaintiff is Entitled to Judgment in This Case 
Under the Seventy-third Rule. 

The first proposition to which we desire to address the 
court is the contention of counsel for the appellant that this 
case should be reversed, because at the trial the defendant 
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might be able to raise additional points that do not appear 
in the affidavit of defense; among other points, the knowl¬ 
edge of the use plaintiffs of the change in the contract and 
the fact that the principal had to expend certain moneys in 
furnishing additional stone not called for in the contract, 
by reason of the change in the frontage of the building, 
and other things that might arise during the trial. To this 
we answer that the declaration, supported by the affidavit, 
makes out a cause of action, and the only question for the 
court below was to try and determine on the record, as it 
now appears, and the only question for this court to de¬ 
termine, is whether the defendant’s affidavit sets up any 
defense, and this court has no right to consider what de¬ 
fense, or what defenses counsel, by reason of ability or in¬ 
genuity, might be able to raise in a lengthy and protracted 
trial of the case. The very object of the Seventy-third Rule 
is that if the defendant has no actual and real defense, he 
should not be permitted to put the plaintiff to the delay and 
expense of a protracted trial, and justice will be meted out 
in a way better to satisfy the present needs of society, by 
the proper application of this rule, than it would be if on 
every issue a plaintiff would have to take the time and ex¬ 
pense of proving his case when in fact there was but one 
question of defense, and that question could be raised by 
affidavit. Trials cost a great deal of money. This case 
is a test case. There are a large number of cases pending, 
and if this case is sent back merely because counsel, through 
ability or ingenuity, can contest every step in the proof of 
plaintiff’s claim, then the Seventy-third Rule is of no value, 
and instead of aiding honest litigants, it amounts to noth¬ 
ing. It must be remembered that the proof of this case, 
as contained in the affidavit, would be substantially the proof 
of what ordinarily would amount to a lien on this building 
by a material man. In other words, plaintiff would have 
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to prove not only the contract in the bond, but that the 
use plaintiff furnished to the principal in the bond the ma¬ 
terial, and that the principal used the material in the build¬ 
ing, all of which is admitted by the defendant’s not deny¬ 
ing it in his affidavit, and all of which might be costly for 
the plaintiff to prove; the shipping of the bricks, the bills 
of lading, the showing the arrival of the bricks in Washing¬ 
ton, the showing of who hauled the bricks, that they went 
into the building, how many went into the building, and in 
this connection a great many facts would have to be estab¬ 
lished, some of which might be hard to prove. 

This court realized this in the case of The Fidelity and 
Deposit Co. vs. Smoot, 20 App., D. C., 380, and in decid¬ 
ing that case, this court not only showed that the Seventy- 
third Rule was salutary and beneficial, but also decided the 
very issue involved in this case, that is that the use plain¬ 
tiff is entitled to recover the amount here claimed in the 
declaration. 

In the case in 20 App., D. C., the affidavit of the surety 
stated that the defendant, the surety company, its officers 
and agents, had no personal knowledge of the contracts 
alleged in the declaration, nor of the indebtedness due the 
plaintiff by the defendant, and no sufficient information, in 
the opinion of the affiant and his counsel, of the facts that 
said defendant has furnished the material to be safe in 
admitting or denying under oath the allegation of the 
declaration in regard to the contracts of the indebtedness; 
that the defendant is advised by his counsel that he is en¬ 
titled under the law of the land to a trial by jury as to the 
truth of the allegation of the declaration in regard to said 
alleged contracts between the said Smoot and the contractor, 
and the alleged indebtedness under said contract. On this 
affidavit motion for judgment was granted by the lower 
court, and this court, in affirming the judgment, said: 
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“We perceive no reasonable grounds whatever for 
excepting the surety from the operation of a rule 
plainly applicable to his principal. That he may have 
no actual personal knowledge of the state of account 
between his principal and the creditor is of no material 
importance. Having voluntarily entered into the obli¬ 
gation, he takes it with its burdens and is charged with 
the knowledge of his principal. Consequently, he must 
deny the justice of the demand under oath, or become 
liable like his principal to the summary judgment. 
There is no merit in the formal objections urged to 
the declaration and supporting affidavit of the plaintiff. 
The bond is alleged to have been executed in accord¬ 
ance with the formal provision of the statute (the stat¬ 
ute is similar to the one here in question), which makes 
it a public record, and profert of it was not required to 
be made. It is nothing more than a mere statutory 
obligation to pay any and all demands against the con¬ 
tractor of the nature claimed by the plaintiff. It does 
not appear that there zvas any formal zrritten contract 
betzeeen the contractor and the plaintiff, relating to 
the materials furnished by the latter, upon the neces¬ 
sary interpretation of zvhich the liability in zvhole or 
in part depends. For the purposes of recovery it zcas 
sufficient to say, as zvas done, that plaintiff agreed to 
furnish certain materials at a certain price, for use by 
the contractor; that he did furnish the same in specific 
amounts, and that the contractor received them and 
then refused to pay the sum due for them.” 

This case was affirmed by the Supreme Court of the 
United States in 187 U. S., 319. In referring to the con¬ 
tention that defendant was entitled to a trial by jury as to 
whether or not the plaintiff was entitled to recover the par¬ 
ticular demands claimed in its declaration, the Supreme 
Court say: 

“There is but one element in this contention,—the 
right of a jury trial. In passing upon it, we do not 
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think it necessary to follow the details of counsel’s 
elaborate argument. In Smoot vs. Rittenhouse, 27 
Washington Law Reporter, 741, the validity of the 
rule was sustained, as well as the power of the Court 
to make it. If it were true that the rule deprived the 
plaintiff in error of the right of trial by jury, we should 
pronounce it void without reference to cases. But it 
does not do so. It prescribes the means of making an 
issue. 1 he issue made as prescribed, tlie right of trial 
by jury accrues. The purpose of the ride is to pre¬ 
serve the court from frivolous defenses, and to defeat 
attempts to use formal pleadings as means to delay the 
recovery of just demands. Certainly a salutary pur¬ 
pose hardly less essential to justice than ultimate means 
of trial, and the case at bar illustrates this. It cer¬ 
tainly does not seem unreasonable to charge one who 
has become responsible for the performance of an act 
by another with knowledge of that act, or with means 
of ascertaining it, so as to state a defense within the 
liberal interpretation of the rule declared by the Court 
of Appeals. As early as 1879, the Supreme Court of 
the District of Columbia recited the history of the rule, 
and explained its purpose. ‘It is a rule,’ the Court 
said, ‘to prevent vexatious delays in the matter of a 
judgment where there is no defense! * * * Now, 

what does the rule mean, this being its office? It is 
couched in very plain language. It says the defendant 
shall set out his grounds of defense and swear to them. 
It does not mean a defense in all its details of incident 
and fact, but the foundation of the defense. That is 
all. Those grounds ought not to be vague and indefi¬ 
nite. They should have significance of meaning, and 
should express the idea of defense upon the question to 
which they are addressed.” 


Applying these principles to the case at bar, we have an 
affidavit that is vague and uncertain, except in this, that it 
alleges the change of location of the structure contracted 
to be built, merely changing the frontage of the building 
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from Eleventh Street, Northwest, as provided for in the 
contract, to a frontage on Harvard Street, Northwest; that 
this change was made by the principal and the District of 
Columbia, one of the statutory beneficiaries in the bond, 
without the knowledge or consent of the defendant surety 
company; and such change necessitated a material change 
in the grading of the land upon which the building was 
erected and that contiguous thereto, which grading had been 
previously performed by the defendant, Allan T. Howison, 
at a considerable expenditure not contemplated in the origi¬ 
nal contract, and prejudicial to the defendant, the Equitable 
Surety Company; that the defendant, the Equitable Surety 
Company, had no knowledge of said proposed change in 
location, did not assent thereto, and has not at any time 
acquiesced therein, and that prior to the said change its 
bond to the United States had been executed and delivered. 
Just how the grading previously performed by the defend¬ 
ant, Howison, at a considerable expenditure not contem¬ 
plated in the original contract, could be prejudicial to the 
defendant, the affidavit does not state, but from the affidavit 
it must be inferred that this grading that was done, was 
done for the purpose of fronting the building on Eleventh 
Street, and there is no allegation in the affidavit that there 
had to be any additional grading by reason of the change in 
the frontage of the building. Nor is there any allegation 
as to how the principal, Howison, was paid for the grading 
which he had previously performed. So far as the affida¬ 
vit is concerned there is no allegation of any material change 
in the contract which compelled Howison to do anything 
that the contract did not call for, but interpreting the affi¬ 
davit in its most liberal aspects, all that might be said is 
that Howison did some grading that became unnecessary by 
reason of the change in the frontage of the building. How¬ 
ever this may be, if we treat the affidavit as though the 
change in fronting the building did cause some additional 
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labor to be performed by Howison, it is no defense to the 
plaintiff’s claim. Plaintiff states in the declaration just 
exactly what was stated in the declaration in the case of 
Fidelity Company vs. Smoot, 20 App., D. C., 380; and this 
court said in that case that the bond was a statutory obliga¬ 
tion to pay any and all demands against the contractor of 
the nature claimed by the plaintiff, and the court further 
stated: 


“For the purposes of recovery it was sufficient to 
say, as was done, that plaintiff agreed to furnish cer¬ 
tain material at a certain price, for use by the con¬ 
tractor; that he did furnish the same in specific 
amounts, and that the contractor received them, and 
then refused to pay the sum due for them.” 

So we say here that the plaintiff in his declaration alleges 
the contract under which he furnished the material; that 
the bond was given to guarantee that contract; that he 
furnished the material; that the defendant Howison refused 
to pay for the material; and that the plaintiff is entitled to 
recover by reason of the “statutory obligation to pay any 
and all demands against the contractor,” because the ma¬ 
terial furnished was furnished under the contract, was used 
by the contractor, and was not paid for by him. 

SECOND. 

The Bond is a Dual Bond, Being for the Benefit of 
Certain Statutory Beneficiaries, Including the 
District of Columbia and the Material Men and 
Larorers Furnishing Material and Work on the 
Building. 

Permit us to reiterate that this bond is of a dual nature; 
that besides the usual and ordinary liability, which means 
obligation, on the part of the principal to protect the Dis- 
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trict of Columbia, there is the further additional liability to 
protect third persons from whom the contractor obtains ma¬ 
terial or labor. This additional obligation, provided for 
in the statute, was prescribed for the benefit of persons sup¬ 
plying labor or material, and the statute contains nothing 
to suggest that the claims of material men or laborers under 
such bonds are secondary or subordinate to the claims or 
obligations of the District of Columbia, or, where the build¬ 
ing is a public building of the United States, the claims of 
the United States. 

There are two statutes creating what we might call statu¬ 
tory beneficiaries or adding to what was formerly merely 
a bond on the part of the contractor and surety to perform 
the services for the obligee. They are the Act of Congress 
of August 13, 1894, and the Act of Congress of February 
28, 1899. These statutes are identical in their language, 
except in this: the Act of February 28, 1899, extends the 
provisions of the Act of August 13, 1894, to include con¬ 
tracts made with the District of Columbia, the only differ¬ 
ence in the two Acts being in the words, ‘‘entering into a 
formal contract with the United States,” and the word, 
“entering into a formal contract with the District of Co¬ 
lumbia.” The object of these several Acts is to afford a 
particular method of enforcing against contractors the 
claims of material men and laborers who have furnished 
material or done work on property belonging to the United 
States or District of Columbia, such as public buildings, 
etc., it being remembered that neither the United States nor 
the District of Columbia can have enforced against it a lien 
under the general lien laws for labor and material. There¬ 
fore, when we have a contract for a public building, and a 
bond guaranteeing that contract, and default on the part of 
the principal, any one of the statutory beneficiaries has a 
right of action provided he alleges and can prove that the 
labor or material were supplied in the prosecution of the 




work provided for in the contract, and that the contractor 
gave the bond required by the statute to make prompt pay¬ 
ment to all persons doing such work or furnishing such 
material. The contract is the chart upon which recovery 
can be had. In other words, to determine whether a per¬ 
son who has performed labor or furnished material is en¬ 
titled to recover, it must appear that the materials were 
supplied and the work done in the prosecution of the work 
provided for in the contract, and that the contractor and 
surety covenanted in the bond to make prompt payment as 
provided for in the statute. These acts really confer a spe¬ 
cial lien in favor of material men and laborers and should 
be liberally construed so as to protect their interest. 

United States to use of Standard Oil Co. vs. Security Co., 
21 Apps., 369. 

United States to use of Vermont Marble Company vs. 
Bergdorf, 13 Apps., 506. 

In that case, in 13 Apps., 506, counsel representing appel¬ 
lants in this case represented appellees, and attempted to in¬ 
voke the same doctrine of construction that is attempted to 
be invoked here, but the court in its opinion repudiated the 
contention of counsel and reversed the case. 

Mr. Justice Shepard speaking for the court says: 


“Whether founded in a superior natural equity or 
not, the claim of those who furnished labor and ma¬ 
terials in the construction of buildings for private 
owners have for very many years been regarded with 
special favor by legislatures. 

The evils resulting from the failures, and some¬ 
times frauds of contractors and owners were consid¬ 
ered so serious and wide-reaching as to require remedy 
upon considerations of sound public policy; and stat¬ 
utes conferring special rights of lien upon the im¬ 
proved property were generally enacted by the States 
of the Union, and have been continued in force, with 
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a tendency rather towards the extension of their 
scope. Congress, long since, adopted the same gen¬ 
eral policy in its legislation for the District of Colum¬ 
bia. 

This idea of public policy, however, was not 
stretched to the extent of giving such liens, upon pub¬ 
lic buildings; other important considerations stood in 
the way. The evils, therefore, that were in part reme¬ 
died through legislation in respect of private building 
contracts, remained in increase proportion with the 
enormous public works in which the United States are 
constantly engaged until the statute herein above re¬ 
cited was enacted with the intent to meet and mitigate 
them. 

The obligation of this statute falls directly upon the 
person to whom a contract shall have been awarded, 
as a condition precedent to his entry upon its perform¬ 
ance. It commands him to execute a bond with suffi¬ 
cient sureties, conditioned, in addition to the faithful 
performance of his contract, that he shall promptly 
make payments to all persons supplying him labor and 
material in the prosecution of the work provided 
therein. 

The practical effect of the statute is to confer a spe¬ 
cial lien in favor of such persons and to substitute this 
bond, in the place of the public building, as the thing 
upon which that lien is charged. 

The bond is not, therefore, to be considered as if a 
special private offer of guaranty by the sureties to par¬ 
ticular persons from whom their principal may solicit 
credit in the procurement of labor and materials, but 
as the performance of a precedent statutory condition 
of his contract, intended for the benefit of all persons 
whatsoever, that, relying upon the provisions of the 
statute, shall have supplied him labor and material in 
this performance. 

The bond sued on follows the general terms of the 
statute and is the execution of its purpose. 

The sureties are as much bound by its true intent 
and meaning as the principal who executed it with 
them, and their liability is to be determined by the 
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same general rule of construction. Fulton v. Fletcher, 
12 Apps. D. C., 1, 17; United States v. Maloney, 4 
Apps. D. C., 505, 511. 

We see no reason why the liability of the sureties 
in this case should not be governed by the same rule of 
construction that applies in the assertion of similar 
liens against the private owners of buildings under the 
ordinary lien laws, rather than by that which applies 
in the case of special private bonds, or letters of credit 
and of commercial guaranty, wherein especially by the 
older authorities, sureties have been regarded with 
especial favor by the court, and, in consequence, have 
had the obligations of such contracts interpreted with 
the greatest strictness. Nor is there any just reason 
why greater consideration should be given to the sure¬ 
ties in such bonds than to the private owners of prop¬ 
erty, who are in no better condition to protect them¬ 
selves against the defaults of contractors. 

As a general rule, statutes providing for liens in 
favor of those furnishing labor and materials used in 
the construction of buildings have been liberally con¬ 
strued in aid of the suppression of the mischief and the 
advancement of the remedy. Mining Company v . Cul- 
lins, 104 U. S., 176, 177. 

In the case at bar plaintiff brings himself within these 
authorities and this is not contradicted by the affidavit. The 
onlv statement in the affidavit of defense is that after the 
making of the contract under which the material was fur¬ 
nished by the plaintiff, and after the giving of the bond 
which was to secure said contract, one of the statutory bene¬ 
ficiaries, the District of Columbia, entered into an agree¬ 
ment by which the building, instead of fronting on Eleventh 
Street, Northwest, was made to front on Harvard Street, 
Northwest. There is no allegation that this was done with 
the knowledge of the plaintiff, nor, in deed, would the 
knowledge of the plaintiff have any effect on his right to 
recover, for under the authorities, and under the decisions 
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of this court, if he furnished material in the prosecution of 
the work provided for in the contract, and back of the con¬ 
tract there was this statutory bond, the plaintiff is entitled 
to recover. The suggestion that the materials were fur¬ 
nished under a new contract is not well taken, for the de¬ 
fendant admits that the materials were furnished under the 
contract for which the bond was given, but claims that the 
alteration of the contract by the principal and the District 
of Columbia, one of the statutory beneficiaries, discharges 
the contract altogether. That a principal on a bond and 
one of the beneficiaries can discharge the surety as to the 
other beneficiaries is a doctrine unheard of, unless, of 
course, there be some joint right in all which can be dis¬ 
charged by the action of but one joint owner. 

In this bond here under consideration, by all of the 
authorities, the liability of the principal to the District of 
Columbia, one of the statutory beneficiaries, and to the ma¬ 
terial men and laborers, the other statutory beneficiaries, is 
several and not joint. The District of Columbia and the 
laborers and material men each have a separate and dis¬ 
tinct right of action, and neither the District of Columbia, 
the laborers nor the material men can do any act which 
would in any way affect the several rights of the other. 
This proposition is elemental. 

Take the illustration suggested at the argument of this 
case. “A” is the executor of an estate, “B” is the surety. 
“A” defaults. There are legacies payable to “X,” “Y” and 
“Z.” “A” secures a release of all liability on the bond 

from “X.” This can in no way affect the rights of action 
of “Y” and “Z.” They all have a separate right on the 
bond in the name of the United States to recover what is 
due them as legatees. 

Take this illustration. The District of Columbia, A, B 
and C are the statutory obligees in this bond. The Dis- 
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trict of Columbia releases the surety from liability under 
the bond, by a release signed, sealed and delivered by the 
District of Columbia. This in no way affects the rights of 
A, B and C. Or suppose A, B and C release the surety, 
this can in no way affect the rights of the District of Co¬ 
lumbia. Neither has any power to affect the rights of the 
other. Their rights are separate and distinct, and no act 
on the part of any one of them can release or destroy the 
rights of any one of the others. If the District of Co¬ 
lumbia cannot destroy the rights of material men or labor¬ 
ers by expressly releasing the surety, how can the District 
of Columbia destroy the rights of material men and la¬ 
borers by entering into an agreement with the surety which 
changes some part of the contract. In the first illustration 
given the destruction of the contract would be express, if 
the District of Columbia had power to destroy it; in the 
second instance, it would be implied, if the District of Co¬ 
lumbia had power to destroy it. If the District of Co¬ 
lumbia cannot expressly destroy this contract, how can it 
impliedly destroy it; if it cannot by an express agreement 
with Howison destroy the rights of material men and labor¬ 
ers under the contract, who furnish material and labor by 
virtue of the contract, how can it by an act which impliedly 
works a revocation between the District of Columbia and 
the surety, destroy the rights of these material men? It 
is respectfully submitted that it cannot be done, and that 
all authority holds that it cannot be done, and that when¬ 
ever a person furnishes labor or material called for in the 
original contract, they shall have a right to recover, not¬ 
withstanding the fact that the principal and the District 
of Columbia have made some other changes in the contract, 
that such persons come within the original contract, that 
the bond guarantees the contract, and they are therefore 
entitled to recover. 
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THIRD. 

The Surety is Fully Protected Even Though the 
Claims of the Several Statutory Beneficiaries 
Exceed the Penalty of the Bond. 

It was suggested that, carrying this contention to its 
logical conclusion, the surety might become liable for more 
than the penalty of the bond, but that is the measure of the 
surety’s liability, and if the breaches of the bond created 
more damage than the penalty of the bond, then the equita¬ 
ble rule of pro rata distribution arises, and would exist be¬ 
tween the District of Columbia and the material men and 
laborers, as well as between the material men and laborers, 
if there was no breach as to the District of Columbia. 

This principal of law is decided in the case of the Ameri¬ 
can Surety Company vs. Lawrenceville Cement Co., 96 Fed¬ 
eral Reporter, 75, where the court says: 

‘‘The equitable rule of pro rata distribution exists 
not only between the United States and individual 
claimants, but also as between individual claimants 
themselves.” 

The contention was further made in that case that the 
United States should have priority, but the court said: 

“The United States, by the force of the statute, 
voluntarily make themselves trustee, alike for their 
own interest and for the interest of the individuals 
intended to be protected, and having thus voluntarily 
created and accepted a trust, they are barred by equita¬ 
ble principals from asserting for themselves any ad¬ 
vantage over other beneficiaries.” 
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Again, speaking of this additional obligation, Judge Dal¬ 
las, Circuit Judge, in the case of United States vs. Heaton, 
128 Federal Reporter, 416, speaking for the Circuit Court 
of Appeals for the Third Circuit, says: 

“That this additional obligation was prescribed for 
the benefit of persons supplying labor and material ap¬ 
pears from the title of the Act, and also from its pro¬ 
visions authorizing them to sue for their own use, and 
it contains nothing to suggest that it was intended that 
their claims under such bonds were to be secondary or 
subordinate to those of the government.” 

In this case an action was brought by the United States 
against Edward Heaton and the American Bonding & 
Trust Co., of Baltimore, Md., upon a bond in the penal 
sum of $8,000. The United States brought suit for what 
it cost them to finish the work under the contract, but be¬ 
fore any plea was filed by the defendants, the bonding com¬ 
pany filed a petition setting forth, among other things, that 
several persons and firms named in the petition had made 
demand upon the petitioner for payment by it of their re¬ 
spective claims for material, the demand being by persons 
supplying labor and material as aforesaid, and that they 
threatened to sue the surety, that the surety could not pay 
all the claims, including the claim of the United States, 
without paying a sum largely in excess of its liability. It 
offered to pay the penal sum of the bond into court, and 
prayed the court to cause distribution of the same to be 
made among the plaintiff and other rightful claimants 
thereto. Upon consideration of this petition, the Court 
made the order, and the cause was referred to an auditor 
to hear all of the claimants and determine the amount of 
the respective claims and what proportion of the penal sum 
each was entitled to receive. After hearing the claimants, 
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a pro rata distribution was made, and an allowance of 
$200 counsel fees to the surety company, the court held the 
allowance of counsel fees erroneous, and confirmed the dis¬ 
tribution of the penal sum of the bond among the claimants. 

In fact, our Code, in Sections 1529, 1530 and 1531, pro¬ 
vides for just such proceeding as would occur in this case 
if the statutory beneficiaries’s claims amounted to more 
than the penal sum of the bond. Upon suit by one of the 
statutory beneficiaries, either the District of Columbia or 
any other one, the defendant could file a petition, paying 
the amount of the penalty of the bond into court, stating 
who else claimed under the bond, and the whole matter 
would be heard and determined in the same manner as the 
Heaton case. 

Several cases have arisen where the United States, or 
the person whom we might style the principal obligee, has 
been compelled to finish the work at a loss and have claimed 
that this amount should be deducted from the penal bond. 
The courts have disallowed any such claim. 

In the case of Griffith vs. Rundle, in 23 Washington, 458, 
the court say: 

“It is pertinent to suggest that in the performance 
of the unfinished contract by the sureties, if they had 
expended less than the amount to be paid by the gov¬ 
ernment on the completion of the contract, the excess 
of profit would have belonged to them, and if they 
undertook the completion of the contract, and sus¬ 
tained a loss, it would seem that it should fall upon 
them. As sureties under the terms of the contract, 
they might elect to complete it upon default of their 
principal, but such completion was not the full per¬ 
formance of the contract by the principal himself. It 
satisfies the surety’s contract with the government, but 
as observed by the Circuit Court of Appeals in United 
States vs. Rundle, 100 Federal Reporter, 400, the 
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United States is not a claimant here, and the question 
of priority of claims to the amount due from the sure¬ 
ties under the terms of the bond is not involved in 
this case.” 

In the United States vs. Rundle et al., 100 Federal Re¬ 
porter, 402, the Circuit Court of Appeals refused to permit 
the surety company to offset against its bond the cost of 
completion of the building, over and above the contract 
price. The court said: 

“The effect of the instruction stated was to tell the 
jury that if the proper completion of the contract by 
the sureties cost them $10,000 or more over and above 
the contract price, then in that event their liability 
upon the bond was exhausted and the plaintiff could 
not recover. In this there was error. The liability 
created by the bond was in no respect affected by what 
it cost to complete the work in accordance with the 
contract, whether completed by the contractor himself 
or his surety. Full performance of its terms and con¬ 
ditions was what the contract called for, and to secure 
which the bond was exacted and executed. The 
United States, having received such full performance, 
received all that it was entitled to, and therefore had 
no cause of action upon the bond, but it received 
nothing more than it was entitled to, however much it 
may have cost the contractor or his sureties to com¬ 
pletely perform the contract. The bond was, however, 
as was said by the Circuit Court of Appeals in the 
Eighth Circuit, in the United States vs. National 
Surety Company, 92 Federal Reporter, 549, intended 
to perform a double function,—in the first place, to 
secure to the Government as before the faithful per¬ 
formance of all obligations which a contractor might 
assume towards it; and in the second place, to protect 
third persons from whom the contractor obtained ma¬ 
terials or labor. Viewed in the latter aspect, the bond, 
by virtue of the operation of the statute, contains an 


18 


agreement between the obligors therein and such third 
persons that they shall be paid for whatever labor or 
material they may supply to enable the principal in the 
bond to execute his contract with the United States. 
The two agreements which the bond contains, the one 
for the benefit of the Government, and the one for 
the benefit of third persons—are as distinct as if they 
were contained in separate instruments, the Govern¬ 
ment’s name being used as obligee in the latter agree¬ 
ment merely as a matter of convenience.” 

Again, in American Surety Company vs. Lawrenceville 
Cement Company, 110 Federal Reporter, the damages ex¬ 
ceeded the amount of the penalty and were pro rated, each 
claimant receiving his pro rata share. 

It is respectfully submitted that these authorities fully 
answer the question as to the extent of the liability of the 
surety to the several statutory beneficiaries under the bond. 

FOURTH. 

No Change Made by the Principal on the Bond and 
the District of Columbia, One of the Statutory 
Beneficiaries, Can Affect the Rights of Labor¬ 
ers and Material Men. 

We come now to consider briefly the effect of the ar¬ 
rangement between the District of Columbia, one of the 
statutory beneficiaries, and the principal under the bond. 

In the case in 92 Federal Reporter, 550, which is re¬ 
ferred to in the first brief, the Circuit Court of Appeals, 
speaking through Thayer, Circuit Judge, said: 

“It is a familiar rule of law that a contract of a 
surety must be strictly construed and that it cannot be 
enlarged by construction, and that when a bond with 
sureties has been given to secure the performance of 
a contract, and the principal in the bond and the per- 
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son for whose benefit it was given make a material 
change in the contract without the consent of the 
surety, the latter is thereby discharged. For present 
purposes it may be conceded that the finding of the 
lower court in the case at bar discloses such a modifica¬ 
tion of the original contract between Prosser and the 
United States as would fall within the rule last stated 
and release the defendant company from its liability, if 
the United States zvas suing for its own benefit for a 
breach of some provision of the contract , the due per¬ 
formance for which the bond zvas intended to secure. 
Such, however, is not the case. The suit is not 
brought by the United States to recover any damage 
which it has sustained, neither is it brought to enforce 
any provision of the contract which was entered into 
between the United States and the principal in the 
bond. On the contrary, the action is one to enforce a 
stipulation found in the bond and only in the bond, 
which was intended solely for the protection of labor¬ 
ers and material men who might furnish labor and 
material while the contract was being executed by 
Prosser.” 

To the same effect is the case of Griffith vs. Rundle, 23 
Washington, 455. In that case the court say: 

“The several assignments of error made by the ap¬ 
pellants may be grouped together and stated as the 
refusal of the Superior Court to admit testimony 
under the affirmative defense set up in the answer. 
The Court excluded any evidence with reference to 
the United States having demanded of the surety the 
performance of the contract or the payment of dam¬ 
ages. It is maintained by counsel for appellants that 
the limit of liability of the surety was the penalty 
stated in the bond, $10,000, and that if the surety had 
not undertaken the performance of the contract for 
their principal, the entire damages to both the Govern¬ 
ment and the respondents and all others of the claim¬ 
ants for labor and material would have been liquidated 
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by the payment of $10,000. The fact that the surety 
has necessarily expended more than that sum in the 
completion of the contract, and over the contract 
price, relieved them from further liability. It is also 
maintained that if the contract had not been com¬ 
pleted, the Government is a preferred creditor and its 
claim would exhaust the penalty and there would be 
no funds for the satisfaction of plaintiffs and other 
claimants of like character, and counsel maintain that 
is necessary to determine the question of priority of 
rights as between the Government and these claimants. 
In a case involving these facts, United States vs. 
Rundle, in the State Circuit Court, judgment was 
entered in conformity with the contention of counsel 
here, but the cause was afterwards reversed by the 
United States Circuit Court of Appeals, 100 Federal, 
400, and the court observed: 

“ ‘The undisputed facts of the present case are 
such that it is not necessary to consider the ques¬ 
tion presented in the court below and argued 
here, whether, if the United States had any cause 
of action on the bond in suit, its claims should be 
preferred to that of the laborers and material 
men, for as has already been observed, the 
United States received full performance of the 
contract and therefore has no complaint. In the 
case of United States vs. National Surety Com¬ 
pany, 92 Federal Reporter, 549, such a bond was 
under consideration by the court, and it was there 
adjudged that the bond was intended to perform 
a double function: first, to secure the faithful per¬ 
formance of the contract to the Government; and 
second, to protect third persons from whom the 
contractor might obtain labor and material in the 
prosecution of the work. In its second aspect, the 
bond, by virtue of the statute, contains a separate 
and distinct agreement between the obligors and 
such third persons as to which agency of the Gov¬ 
ernment ceases when the bond is given and ap- 




21 


proved, and subsequent changes in the contract 
agreed upon between the Government and the con¬ 
tractor, though without the knowledge or consent 
of the surety, will not release the surety from 
liability to persons who supply labor or material 
thereunder / ” 

In the same case, the court say: 

“In the case of Dewey vs. State, ex rel. McCollum, 
91 Inch, 173, it was substantially held that for any 
breach of a second condition of such a bond by the 
contractor, the right of action was for the benefit of a 
laborer or material man, and that such right of action 
could not be defeated or abridged by any act done by 
the obligee in the bond after the bond had been taken 
and approved, and it was ruled that changes made by 
the parties thereto—that is, the contractor "and the pub¬ 
lic authorities—after the bond had been accepted, 
would not deprive material men of their right to re¬ 
cover against the sureties in the bond.” 

To the same effect is Conn vs. State, ex rel Stutsman, 
125 Ind., 514, and the same principle is affirmed in Doll vs. 
Crume, 41 Neb., 655; Steffes vs. Lemke, 40 Minn., 27. 

The probable effect of the statute and others of similar 
character in a number of the States seems to be to confer a 
special lien in favor of such persons who furnish such labor 
and material, and to substitute the bond in the place of the 
public building as the thing upon which the lien is to be 
had. Such liens evidently appear from an inspection of the 
current legislation to be favored, and the courts have usual¬ 
ly adopted a liberal rule of construction in their enforce¬ 
ment. 

Again, in the case of Henricus, et al, vs. Englert 137 
N. Y., 494, the court say: 
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“It is quite true that there were some changes in the 
plans and specifications for the erection of this building 
after the execution of the bond, but those changes, 
whatever their character, were made without the di¬ 
rection, consent or procurement of the plaintiffs, and 
it does not appear that they had anything whatever to 
do with the making of them. They were not even 
bound to protest against , or object to them. They 
were made by Vogle and the architect who was em¬ 
ployed bv the village to superintend the erection of the 
building, and some of them may have been consented 
to by the trustees of the village. Changes thus made 
in the contract of the principal cannot affect the ob¬ 
ligation of the defendant to these plaintiffs.” 

In Doll, et al., vs. Crume, 41 Neb., 660, the change in 
the contract was a change as to payments, and the court 
held that such changes did not affect the rights of the ma¬ 
terial men to recover on the bond; that while the bond be¬ 
tween the principal and the principal obligee might be an¬ 
nulled, it remained in effect as to material men and labor¬ 
ers. The court in substance said that the contract between 
the State and Davis and his sureties, and the promises and 
liabilities of the latter thereunder, were of a dual nature; 
a promise to the State that Davis should perform the work 
in the time when he had agreed, and the promise in effect 
to Crume to pay him for the labor he should perform for 
Davis; that the State’s overpaying Davis and extending the 
time for the performance of his contract did not release the 
sureties from their contract to pay Davis’ laborers, and that 
if the State had precluded itself from calling on the sureties 
to make good to it in the default of Davis, its acts did not 
estop the laborers of Davis from enforcing against the 
sureties their contracts and promises. 

In the case of School District, ex rel., vs. Livers, 147 
Mo., 585, the Supreme Court of that State, referring to 
the last mentioned case, say: 
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“Paraphrasing what is said in that case, the case 
stands just as if Livers and Pullman and their sureties 
had made the written promise directly to the Koken 
Iron Works instead of the School District. Then how 
can it be said that no act of the School District in 
overpaying Livers and Pullman can release them or 
their sureties from their contract with the Koken Iron 
Works? It may be that the School District by its 
actions has precluded itself from recovering from the 
sureties on the contract for any default of theirs in 
their promise, but it by no means follows that the 
School District’s action estops the Koken Iron Works. 
In other words, there were two contracts, with one 
consideration to support both. To the same effect is 
Lyman vs. Lincoln, 38 Neb., 794.” 

Again, in Steffes vs. Lemke, 40 Minn., 29, the court, re¬ 
ferring to a bond of the character of the bond here, said: 

“Such a bond being executed and filed, the principal 
obligor and the nominal obligee cannot, either by 
agreement or act, affect the right or interest of the 
parties really interested in and secured by it, to wit: 
those doing work on or furnishing material for the 
building. Without the consent of those parties they 
cannot discharge it or impair its obligation. It is true 
such work must be done and materials furnished pur¬ 
suant to—that is, in fulfillment of—the contract be¬ 
tween the owner and contractor.” 

In the case of Abbott vs. Morrissette, et al., 46 Minn., 
11, the principals on the bond and the principal obligee 
agreed to release one of the principals, and it was contended 
that this destroyed the bond, and that material men and 
laborers were not entitled to recover. The court said: 

“This defense cannot be sustained. The obligation 
of the principal obligors and of the sureties is not lim- 
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itecl to debts contracted by such principal obligors or 
original contractors. The bond is executed under and 
in pursuance of the statute, and is intended to have a 
wide scope and effect. It is to be read in connection 
with the statute. It takes the place of and becomes a 
substitute for the statutory lien to which laborers and 
material men are entitled in the absence of such bond. 
The statute provides that upon the execution and ap¬ 
proval of such bond no lien shall attach to the prop¬ 
erty. * * * If the limited effect for which the ap¬ 

pellants contend were given to the bond—if the with¬ 
drawal of one of the several contractors or an assign¬ 
ment bv one of them or all of them is effectual to dis- 
charge the sureties as to material or labor afterwards 
supplied in the performance of the original contract— 
the result would be that either that such bond affords 
very uncertain security to the land owners as against 
material men or laborers, or else that the latter class do 
not enjoy the protection which the statute professes to 
give them.’* 

To the same effect is Kauffman vs. Cooper, et al., in the 
Supreme Court of Nebraska, and reported in 65 North¬ 
western. at page 796. 

In the case of United States vs. California Bridge Con¬ 
struction Company, 152 Federal. 559, referred to in other 
brief, the court, referring to the bond in that case, said: 

“It is the usual penal bond with good and sufficient 
sureties, that is given to the United States, but to this 
undertaking is added the additional obligation that 
such contractor or contractors shall promptly make 
payment to all persons supplying him or them labor 
and materials in the prosecution of the work provided 
for in such contract. This is an agreement as distinct 
as if it were contained in a separate instrument, and 
it is this agreement which the Bridge Co. violated and 
the surety company is now asked to make good. That 
the Phoenix Iron Company did supply the contractor 
with material for the prosecution of the work pro- 
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vided for in the contract cannot be denied. These ma¬ 
terials were shipped to and received by the contractor 
and were inspected and accepted by the Government. 
They were also paid for by the Government, and were 
afterwards used in the building that was erected upon 
the second site by another contractor. In my opinion, 
these facts establish beyond question the surety's liabil¬ 
ity. It is perhaps a doubtful question whether the 
change of site was a variation of the agreement. The 
Bridge Company's undertaking was to do certain work 
at the United States Navy Yard, Mare Island, Cali¬ 
fornia, no particular site being pointed out in the con¬ 
tract or in the specifications, and both sites being in 
the descriptive words just quoted. But assuming that 
the change of site varied the agreement so that the 
Government thereby lost the protection of the surety’s 
obligation, it does not follow' that the protection of the 
separate and additional obligation was also lost so far 
as the Phoenix Iron Company is concerned. This ad¬ 
ditional obligation has not been varied in any respect 
with the consent or acquiescence of the Iron Company. 
This company has fulfilled its sub-contract to furnish 
material for the prosecution of the work, and in my 
opinion the surety has not even a technical defense to 
the claim. The point has been squarely decided by the 
Circuit Court of Appeals for the Eighth Circuit, in 
United States to the use of, etc., vs. National Surety 
Company, 92 Federal Reporter, 549, and I refer to the 
opinion of the court delivered by Judge Thayer as a 
thoroughly satisfactory discussion of the question now 
under consideration.” 

From this wealth of authority, it is respectfully sub¬ 
mitted that any other decision by this court than an af¬ 
firmance of the judgment below would lay down a new rule 
of law unsupported by precedent, reason or justice. 

Daniel W. Baker, 

Wilton J. Lambert, 

Wm. E. Leahy, 

Attorenys for Appellee. 



